
BEFORE THE PUBLIC UTILITIES COMIVITSSION

OFTHE STATE OFHAWAI’I

)
In theMatter of the Petition of )

)
MCCC ICG HOLDINGS LLC )

) DocketNo. 04-0185

and, )
)

ICG COMMUNICATIONS, INC. )
)

to CompleteaTransferof Control of an )
AuthorizedCarrierandRelated )
FinancingArrangements )

_____________________________________________________)

PROTECTIVE ORDERNO. 21414
STIPULATION FORPROTECTIVE ORDER

EXHIBIT A

and

CERTIFICATE OF SERVICE

Filed Oc’t J~~,?~oo4
At _________________o’clock P .m.

~

ChiefClerk of the Com~jsion



BEFORETHE PUBLIC UTILITIES COMMISSION

OF THE STATEOF HAWAI’I

)
In theMatterof thePetitionof )

)
MCCC ICG HOLDINGS LLC )

) DocketNo. 04-0185
and, )

)
ICG COMMUNICATIONS, INC. )

)
to CompleteaTransferof Controlof an )
Authorized Carrier and Related )
FinancingArrangements )

STIPULATIONFORPROTECTIVEORDER

WHEREAS, MCCC ICG Holdings LLC (“MCCC”) and ICG Communications,Inc.

(“ICG”)(togetherthe“Petitioners”)havefiled an Petitionfor approvalof a transferof control of

an authorizedcarrierandrelatedfinancingarrangements;

WHEREAS,Petitionersmaintainthat disclosureof certainconfidentialinformationcould

disadvantagePetitionersin theprovision ofcompetitivetelecommunicationsservices;

WHEREAS,Petitionersanticipatethat during the courseof this proceeding,information

consideredto beprivilegedor confidentialby a partymayberequestedorfiled;

WHEREAS, Petitioners and the Division of Consumer Advocacy (“Consumer

Advocate”)arepartiesin this proceeding;

WHEREAS,the partiesdesireto establisha setof proceduresandprovisionspertaining

to theuseanddisclosureof informationconsideredto beconfidentialandany informationwhich

any partymayin thefuturecontendto beconfidential;

WHEREAS, the partiesunderstandthat during the courseof the evidentiaryhearingin



this matter,if any, if it becomesnecessaryto addressany informationprovidedpursuantto this

protectiveorder during thecourseof thehearing,that portion of the proceedingwill beheardin

camera;and

NOW, THEREFORE,IT IS HEREBY STIPULATED AND AGREED, in accordance

with Section 6-61-50 of the Rules of Practice and Procedurebefore the Public Utilities

Commission,that theCommissionissuea protectiveordercoveringthe confidentialinformation

identifiedin thecourseof theproceedingin connectionwith thePetitionasfollows:

TERMS OFTHE ORDER

1. This protectiveorder governsthe classification,acquisition, and use of trade

secretsandotherconfidentialinformationproducedby any party in this docket.

2. All partiesor participantsto all or anyportion of this docket, including persons

who aregrantedinterventionorparticipationafterthe effectivedateof thisprotectiveorder,shall

be subjectto this protectiveorderandshallbe entitled to all confidential informationof a party

or participant under the provisions of this protective order to the extent allowed by the

Commission.

APPLICATION OFTHE UNIFORM INFORMATION PRACTICESACT

3. To theextentthatany of thedocumentscoveredby this protectiveorderconsistof

“governmentrecords,”asdefinedin Hawaii RevisedStatutes(“HRS”) §92F-3,theprovisionsof

HRS Chapter92F(“Uniform Information PracticesAct” or “UIPA”) shallapply to thedisclosure

of information containedin suchdocuments.In the eventany provision of this protectiveorder

conflictswith any provisionof theUTPA, theUIPA shallcontrol.
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CLASSIFICATION

4. A party to this proceedingmay designateas confidential any information it

believes, in good faith, contains trade secretsor other confidential research,development,

commercial, financial, vendor, or bid information, including but not limited to cost support

studies. Such information shall be protectedagainstdisclosure to a non-qualified person

pursuant to the terms of this protective order, unless such information is declassified,or

permissionto disclosethe information to suchnon-qualifiedpersonis grantedby the party

claiming confidentiality,asprovidedin paragraph13 below.

5. If apartydesignatesinformation asconfidentialpursuantto paragraph4 aboveor

6 below, it shall produce the confidential information in accordancewith the procedures

describedin paragraphs11 through 14 below, and concurrentlyprovidecertaininformation in

writing to the Commission and the ConsumerAdvocate. If a party seeks to designate

informationasconfidential,it must: (1) identify, in reasonabledetail, the information’s source,

character, and location, (2) state clearly the basis for the claim of confidentiality, and

(3) describe,with particularity, the cognizableharm to the producingpartyfrom any misuseor

unpermitteddisclosureof the information.If the Commissionor any party challengestheclaim

of confidentialityof the information, the partyclaiming confidentialityshall bearthe burdenof

proofin supportingits claim of confidentiality,andthe Commissionwill determinewhetherthe

information is confidentialand whetherit should be disclosedunder a protectiveorder. Any

challengeto the confidentialityof any informationshall be madein accordancewith paragraph

24 below.

6. Confidentialinformationprovidedto theCommissionor a party, orally or in any

otherform, shall beprotectedas fully as confidential informationprovidedin written form. A
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party shallnotify the Commissionandthe partieswheninformationprovidedorally or in other

thanwritten form includesconfidentialinformation. At the time of suchnotification, the party

shall, in the mannerprovided in paragraph5 above, specify the subject-matterof such

confidential information, the basis for the claim of confidentiality,andthe cognizableharm to

theproducingparty from any misuseorunpermitteddisclosureof the information.

FORMSOF CONFIDENTIAL INFORMATION

7. All information claimedto be confidential information shall be subjectto the

termsof this protectiveorder, and shall be treatedby all qualified persons(as definedby this

protective order) as constituting confidential information. Unless a different treatment is

warranted,any notes,summaries,abstracts,or analysesthat arepreparedby counsel,experts,or

otherqualified persons,and that reflect the underlyingconfidential information, shall also be

subjectto thetermsof this protectiveorder.

DESIGNATION

8. Any party claiming that information is confidential shall place upon the

applicablematerialthefollowing legend:

CONFIDENTIAL

SUBJECT TO PROTECTIVE ORDER

Wheneveronly aportionof a document,transcript,or othermaterialis deemedto contain

confidentialinformation, the party shall,to theextentreasonablypracticable,limit the claim of

confidentialityto only suchportion. However,if suchlimitation is not reasonablypracticable,

theentire document,transcript,orothermaterialmaybedesignatedasconfidentialinformation.

9. With respectto any confidential information that is not under the control of the
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partyclaiming theinformationis confidential,otherpersonsshall,to theextentrequestedby that

party, cooperateto ensurethat all copies of such confidential information bear the legend

requiredin paragraph8 above.

10. Any party mayrequestthe Commissionto designateasconfidential information

any documentor other information previously producedbut not designatedas confidential,

providedthat theparty,in themannerprovidedin paragraph5 above,specifiesthesubject-matter

of suchconfidential information, the basisfor the claim of confidentiality,and the cognizable

harm to theproducingparty from any misuseor unpermitteddisclosureof the information. In

addition, the party claiming confidentiality shall substitute the previously-producedbut not

designatedasconfidentialmaterialwith the identical materialunderdesignationasrequiredin

Paragraph8 above.

DISCLOSURE

11. Except as providedin paragraph13, confidential information shall not be made

availableor disclosedto any personwho is not a “qualified person”asdefinedin paragraph12

below.

12. “Qualified person,” as used in this protective order means any one of the

following:

a. The author(s), addressee(s), or originator(s) of the confidential

information;

b. TheCommissionandits staff;

c. The ConsumerAdvocate,its staff, counsel,(includingemployeesdirectly

employedby suchcounsel),andanyconsultantsretainedby theConsumer
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Advocatein thisproceeding;

d. Petitioners,its officers and employees,its counsel(including employees

directly employed by such counsel) and any consultants retainedby

Petitioners;

e. Any otherparty or participant to this proceeding,its staff, its counsel

(including employeesdirectly employed by such counsel), and any

consultantsretainedby it for this proceeding,to the extentallowedby the

Commission;

f. Any other person approved by the party asserting the claim of

confidentiality;and

g. Any other person designatedas a qualified person by order of the

Commission.

13. When a qualified personwishesto discloseconfidential information to a non-

qualified person, the qualified person must request permission from the party claiming

confidentiality. The requestshall identify the non-qualifiedperson to whom disclosure is

desired;discloseanypast,present,or anticipatedaffiliation betweenthequalifiedpersonandthe

non-qualifiedperson;specify the exact information to be disclosed; and statethe reasonsfor

disclosure. If permissionis grantedby the party claiming confidentiality, disclosureof the

confidential information shall be madeto such non-qualifiedpersonin the samemanneras

providedfor qualifiedpersonsin paragraph14 below.

PROCEDUREFOROBTAINING ACCESS

14. Prior to disclosingconfidential information to a qualified personother than the
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Commissionandits staff, thequalifiedpersonshall readacopyof thisprotectiveorder,complete

a copy of the agreementattachedasExhibit A to this protectiveorder, and sign the completed

copy of the agreement. A copy of the executedagreementshall be deliveredto the party

claimingconfidentialityandtheCommission.

USE OFCONFIDENTIAL INFORMATION

15. Any confidential information obtainedunder this protectiveorder shall be used

solelyin connectionwith this proceedingandany relatedadministrativeandjudicial proceedings

(at whichtime the informationwill continueto be treatedasconfidential),and shall not beused

for any otherpurpose,includingbusiness,governmentalor commercialpurposes,or in anyother

administrativeorjudicial proceeding,exceptasprovidedin paragraphs16 and 17, andexceptas

may be directedby (a) an order of court, (b) an order of the Commission,and (c) the UTPA,

includingany ruling of theOffice of InformationPractices.

16. Any confidential informationobtainedunderthis protectiveordermaybeusedby

the Commissionand its staff in any proceedingpendingbefore the Commissioninvolving the

producingparty,or wheretheintendeduseof suchconfidentialinformationis for thepurposeof

assistingthe Commissionin fulfilling its statutoryduties andresponsibilities. Theconfidential

information shall continue to be treatedas confidential until the protectionconferredby this

protectiveorder(or any otherapplicableprotectiveorder) is terminatedby the producingparty,

oruntil furtherorderof theCommission.

17. Any confidentialinformationobtainedunderthis protectiveorder maybe usedby

theConsumerAdvocate,its staff, its consultantandits counselin any proceedingpendingbefore

the Commissioninvolving the producingparty, or wherethe intendeduseof suchconfidential
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information is for the purpose of assisting the Consumer Advocate in fulfilling its statutory

duties and responsibilities. The confidential information shall continue to be treated as

confidential until the protection conferredby this protectiveorder (or any other applicable

protectiveorder)is terminatedby theproducingparty,oruntil furtherorderof theCommission.

18. Unlessotherwiseorderedby the Commission,if a party desiresto file written

testimony,exhibitsorpleadingsthatcontainorreflecttheconfidentialinformation,only thatpart

of thepage(s)containingor reflectingsuchinformationshallbetreatedasconfidential,andthat

partof any hearingat which suchinformationis discussedshallbeheld in camera,orunderother

conditions imposed by the Commission to prevent unnecessarypublic disclosure of such

information. A copyof any confidentialpage,with any suchinformationdeleted,shall be filed

to be includedin thepublic record,andeachsuchpageshallcontainthefollowing designationin

theupperleft-handcorner:

Confidential Information
DeletedPursuant To
ProtectiveOrder No._______

RETENTION OF CONFIDENTIAL INFORMATION

19. Confidential information shall be retainedin a locked cabinetdedicatedto the

storageof confidentialinformation,or otherwisesecuredto ensurethat accessto anddisclosure

of the confidential information is limited to aqualifiedperson.

20. Confidential informationthat is givento or filed with theCommissionor its staff

shall beseparatelyboundandplacedin a sealedenvelopeor otherappropriatesealedcontainer

on which shall appearthefollowing legend:

THIS ENVELOPE IS SEALED PURSUANT TO
PROTECTIVE ORDER NO. _______ AND CONTAINS
DOCUMENTS WITH CONFIDENTIAL INFORMATION.
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IT IS NOT TO BE OPENED OR THE CONTENTS OF THIS
ENVELOPE DISPLAYED OR REVEALED EXCEPT TO
QUALIFIED PERSONS AUTHORIZED TO INSPECT THE
ENCLOSED DOCUMENTS.

21. Confidential informationshall not be reproducedor duplicated,except to make

working copiesandcopiesto be filed with the Commissionunderseal. If adocumentcontains

information so sensitivethat it should not be copiedby anyone,it shall bear the following

legend:“Copying Prohibited.”

22. If acourtor otheradministrativeagencyrequests,subpoenas,or ordersproduction

of confidential information that a party or personhasobtainedunderthis protectiveorder, that

partyorperson,prior to disclosure,shall promptly notify thepartyclaimingconfidentialityof the

request,subpoena,or order.

DURATION OFCONFIDENTIALITY

23. The confidentialityof the informationproducedpursuantto this protectiveorder

shall be preserveduntil all interestedparties,by written stipulation, terminatethe protection

conferredby this protectiveorder,oruntil furtherorderof theCommission.

APPEALTO THE COMMISSION

24. If any interestedperson disagrees with the designation of information as

confidential, theparty claiming confidentiality andthe personso disagreeingshall first makea

goodfaith attemptto resolvethe disputeon an informal basis. If thedisputecannotbe resolved,

the person contestingthe confidentiality of the information shall file a motion to compel

disclosure or any other appropriatemotion with the Conmiission. The party claiming

confidentialityshall bearthe burdenof proof in supportingits claim, and the Commissionwill

determinewhether the information shall continue to be designatedas confidential under this
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protectiveorder. Pending a dispositionof the motion, the information in questionshall be

treatedas confidential information and shall not be disclosedexcept as permitted in this

protectiveorder.

NON-WAIVER OF OBJECTIONSAND RIGHTS

25. The partiesretaintheright to contestany assertionor finding of confidentialityor

ofnon-confidentiality.

26. The partiesretain theright to question,challenge,and objectto the admissibility

of confidentialinformation on thegroundsof relevancyormateriality.

MODIFICATION OF THE PROTECTIVEORDER

27. TheCommissionmaymodify this protectiveorderon themotion of anyparty, or

on its own motion,uponreasonablenoticeto thepartiesandanopportunityfor hearing.

DISPOSALOF CONFIDENTIAL INFORMATION

28. Except as provided in paragraphs29 and 30 below, within 90 days after the

conclusionof this proceeding,personsin possessionof confidential information shall, at the

option of the party producingthe confidential information, returnor destroyall suchmaterials

and all copies,notes, tapes,papers,or other mediumcontaining,summarizing,excerpting,or

otherwise embodying any confidential information. If the party producing the confidential

information requests destruction, the person destroying the information shall certify its

destructionto theproducingparty,indicatingthenameof thepersondestroyingthe documents,

themethodof destruction,andtheidentity of thespecificdocumentsdestroyed.

29. Counseland the representativesof recordfor a party shall be entitled to retain

memoranda,pleadings, exhibits of record, written testimony, and transcripts embodying

information derived from or incorporatingconfidential information to the extent reasonably
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necessaryto preservefiles on this proceeding. The files shall not be disclosedto any other

person.

30. Confidential information produced in this proceeding shall remain in the

possessionof the Commission,theConsumerAdvocateandcounselfor the ConsumerAdvocate

for thedurationrequiredby applicablestatute.

SANCTIONS

31. Any personviolating this protectiveordershall be subjectto sanctionsimposed

by theCommission.

DATED: Honolulu, Hawaii ,2004.

~

AttorneyforPetitioners
forthe

Division of ConsumerAdvocacy
DepartmentofCommerceandConsumerAffairs
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APPROVED AND SO ORDERED THIS OCT 122004
atHonolulu,Hawaii.

PUBLIC UTILITIES COMMISSION
OFTHE STATE OFHAWAII

By ~ ,2 ~
Carlito P.Caliboso,Chairman

By (EXCUSED)
WayneH. Kimura,Commissioner

By___
Janet~I~.Kawelo,Commissioner

APPROVEDAS TO FORM:

CommissionCounsel

12



EXHIBITA

BEFORETHE PUBLIC UTILITIES COMMISSION
OFTHE STATEOF HAWAII

PROTECTIVEAGREEMENT

1. I, ________________________,havebeenpresentedwith a copy of Protective

OrderNo. ______________ issuedby the Hawai’i Public Utilities Commissionin DocketNo.

___________ on the_____ dayof _________________, 2004 (“ProtectiveOrder”).

2. I am employed, retainedor assisting ________________________________in

DocketNo. _________ andhaverequestedreviewof theconfidentialinformationcoveredby the

ProtectiveOrder.

3. I understandtheconfidentialinformationcoveredby theProtectiveOrderis to be

usedsolely to assist___________________________________________andthat unlessotherwise

permittedby theProtectiveOrder, I amto makeno otheruseof theconfidentialinformation, nor

amIto disclosetheconfidentialinformationto any otherperson.

4. I further understand that at the conclusion of my assistance to

___________________________________I shall account for each copy, extract, note and

summaryof, or otherdocumentcontaininganypart of suchconfidentialinformationto the party

claiming confidentiality and I shall abideby the provisions in paragraph28 of the Protective

Order,unlessotherwisepermittedby paragraphs29 and30 of theProtectiveOrder.

5. I herebycertify that I havereadthe above-mentionedProtectiveOrderandagree

to abideby its termsandconditions.
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DATED at , ___________, this ___________________, 2004.

Signature

Address

~ )____________

TelephoneNumber
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CERTIFICATEOF SERVICE

I herebycertify that I havethis dateserveda copyof theforegoingprotectiveOrderNo.

2 1 4 1 4 , upon thefollowing party(parties)by handdelivery orby mail, postageprepaidand

properlyaddressed.

DIVISION OFCONSUMERADVOCACY
DEPARTMENT OF COMMERCEAND CONSUMERAFFAIRS
P.O.Box 541
Honolulu, Hawaii 96809

OCT 1 2 2004Dated: _____ __________

~ji
ChiefClerk

9169671vi


